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Chief, Deferred Income Plans

Department of Finance
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Re: Proposed Changes to RRSP/RRIFs: Legislative Proposals Relating to the Income Tax Act and Related Regulations; 2011-067

This letter is in response to the request for comments on the above mentioned draft legislation relating to the Income Tax Act and proposed RRSP/RRIF rules. We would like to communicate the significant impact these rule changes will have on our company, employees, shareholders, borrowers and industry members who have respectfully followed current Income Tax Act rules and are now being severely penalized and taxed.

Mortgage Investment Corporations (MICs) were created by an Act of Parliament in 1972 to attract small investors to the real estate market and to provide a pooling of funds to allow for diversification of risk and professional management of investments. As an industry we provide a valuable secondary mortgage market to Canadians who are not able to access the larger financial institution market. It is essential that Canadians are able to have an alternative to the bank and trust companies, which do not provide services to this niche market. Our industry finances Canadians to give them the ability to invest in their businesses, build homes, fund private ventures, restructure or reduce debt servicing and in many cases save them from financial difficulties and losing their homes.

Our appeal to the Minister and Department of Finance is to have the draft legislation changed to leave MICs unaffected by the proposed changes as the MIC structure has been specifically and conscientiously defined and reviewed over a 40-year history in Canada. MICs have provided an essential role in supporting and assisting the growth and development of our Canadian economy and it would be tragic to see this market affected by these proposed legislative changes.

As an industry we understand the importance of creating a level and fair playing field and support the view that RRSPs and RRIFs should not be used in schemes to evade or inappropriately avoid tax just as Budget 2011 suggests.  Unfortunately, the draft legislation goes far beyond targeting abusive tax avoidance schemes.  In particular, MICs in Canada have a long-standing history and place in the Canadian economy, and abide by a structure that was statutorily created: 

“to provide a pooling vehicle through which small investors could invest in real estate mortgages. The object was to stimulate the flow of private mortgage funds for housing and to make investment in residential mortgages and real estate more accessible to small investors.”

Shares of MICs have been qualified investments for RRSP/RRIFs since their introduction.  The rules governing MICs are outlined in the Income Tax Act in section 130.1.  The MIC rules were subject to an extensive consultation period beginning in the late 1990s, the focus of which was to ensure that MICs were widely held, with no one individual having direct or indirect control.
  The product of that careful review was to prohibit any person, together with their spouse, and minor children, from owning more than 25% of any class of shares of a MIC.
  

Under the draft legislation, the maximum ownership ceiling for a shareholder of any class of a share of a MIC is effectively reduced from 25% to 10%.
  In addition to reducing the maximum ownership level, the definition of the related parties that the 10% ownership maximum applies to is significantly broadened from including a spouse and minor children to including any relative by blood, marriage or adoption (including relatives over the age of 18). Under the draft legislation, for these related parties (including even a very minor shareholder of less than 1% of a MIC, but related to an individual or group together owning 10% or more of the MIC), the shares would become a prohibited investment, and would have to be removed from a registered account prior to 2017, and income earned, and gains accrued to 2017, would be subject to a tax of 42.9%.  

We respectfully submit that MICs should be fully exempt from the draft legislation as we have a corporate structure statutorily created with 40 years history in Canada.  

MICs have undergone specific and conscientious reviews by the government and the Department of Finance and over the last two years through the Canadian Securities Administrators. The ownership and related party rules were specifically addressed and amended to the current Income Tax Act legislation, which has been respected and followed, by MICs and shareholders across the country.  Shareholders of MICs have structured their financial affairs, and retirement savings goals on the current legislation, and should not be subject to a short window of five years to restructure investments, and the punitive tax of 42.9% until 2016, and 100% tax in 2017 and thereafter.  All of this is in the absence of abusive tax schemes on the part of MICs.

Should the draft legislation be adopted as written, we envision a number of negative implications:

· Hundreds of hard working Canadians who have diligently been planning and saving for their retirement will be forced to prematurely divest from their RRSP/RIFFs;

· The tax liabilities resulting from deregistering these retirement savings will be crippling for many honest tax paying Canadians, thereby reducing their retirement incomes;

· MICs may require extensive restructuring to avoid or reduce shareholders’ tax burdens, which will create a loss of retirement savings to Canadians;

· Some operators will not have the financial capacity to continue to operate and job losses will result;

· Reduction of alternative products available will cause instability in the market, for current clients, and potentials borrowers; and

· Reduction in economic opportunity and capacity in a currently fragile economy.

The proposed rules as outlined represent an unfair tax burden for shareholders in an industry without abusive tax schemes, and penalizing tax liability immediately levied against tax payers following current legislation.  We respectfully appeal for no changes to MICs under draft legislation.

We look forward to your careful review of this submission, and that you will give it due weight in supporting Canadian’s retirement savings, the economy, jobs in the MIC sector, and a long standing and successful MIC structure under the existing legislation.  

We request consultations with our industry on this matter if any changes are contemplated to current MIC rules.

We look forward to further communication from you on this important issue.

Sincerely,

(signor)
� January 15, 2998 Press Release by then Secretary of State, Jim Peterson.


� Supra note 1, and August 14, 1998 Press Release by then Secretary of State, Jim Peterson.


� These rules can be found in the Income Tax Act 130.1(6 d) i and iv.


� This will occur as a result of applying Tax Free Savings Account rules to RRSP/RRIF rules under draft legislation regarding 207.01 and Part XI.01 of the Income Tax Act.





